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118th Session Judgment No. 3374

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. J. agairn$ie
International Labour Organization (ILO) on 21 Oaol?011 and
corrected on 25 November 2011, the ILO’s reply ®F2bruary 2012,
the complainant’s rejoinder filed at the Registfytltoe Tribunal on
27 April and the ILO’s surrejoinder of 1 August 201

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. On 14 March 2001 the International Labour Offideg iLO’s
secretariat, and the ILO Staff Union signed theléotive Agreement
on Arrangements for the Establishment of a Baseltfassification
and Grading (hereinafter “the Baseline Agreemen®hich was
amended on 9 May 2001 and then replaced by anatirerement,
signed in February 2002, amendments to which weildighed in
Circular No. 639, Series 6, of 11 June 2003. Thicular was
amended in September 2004 and in August 2005.
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In the context of the general classification exsrcundertaken
in 2001, the post occupied by the complainant i@ Bureau of
Programming and Management (PROGRAM) was classifd
grade G.6. After having unsuccessfully requestecvéew of this
initial classification, the complainant referredethmatter to the
Independent Review Group (hereinafter “the IRG”) 8nAugust
2001. On 2 May 2005 the IRG, after obtaining furthdormation
and having heard the complainant, confirmed the @a&e. The
complainant appealed to the Joint Advisory App&alard (JAAB) on
1 August 2005. The proceedings before the JAAB veergpended
with effect from 14 October to enable the IRG tarify the grounds
for its decision, which it did on 24 November 200%ting that the
IRG had not had access to certain documents, yn2D@6 the Human
Resources Development Department (HRD) request&iGAM to
forward to the IRG the documents it required farexamination of
the complainant's case. PROGRAM sent the complésaarformance
appraisal report for the period 2000-2001 to HRI¥ d¥ebruary 2007.

After the complainant had requested the resumpbtbnthe
proceedings before the JAAB, the latter submitted report on
22 August 2008, in which it recommendeidter alia, that the
Director-General should remit the case to the IRGaf fresh review
that took account of the information containedhie aforementioned
performance appraisal report. By a letter of 21 oDet 2008,
the complainant was informed that the Director-Gahehad
decided to endorse that recommendation. On 27 2Qh#& the IRG
recommended that the complainant’s post be clagsét grade G.7.
By a minute of 29 July 2011, which constitutes tingougned
decision, the complainant was informed that in tligh an expert
opinion provided by the HRD Organizational DesigndaJob
Classification Unit, the Director-General had decichot to endorse
the IRG’s recommendation.

B. The complainant contends that the ILO failed toreise due
diligence in dealing with his case. He complaims, ihstance, that it
took the IRG two and a half years to reach a canotuafter the
Director-General had referred the case back to RIbOctober 2008.
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Furthermore, the complainant affirms that the aygtlie
provisions throughout the proceedings were thosehef Baseline
Agreement, Article 8 of which stipulated that tHed was to take a
“decision”. However, when the case was referredhat body in
October 2008, his case was reviewed on the basieqgfrovisions of
Circular No. 639 (Rev.2), Series 6, according toicwhthe IRG
was merely required to make a recommendation. Alicgr to
the complainant, the Director-General should notehgequested an
expert opinion before taking his final decisioncéese in doing so he
not only violated aforementioned Article 8 but alttedultra vires
The complainant adds that the Director-General dived the
provisions of the Circular because he did not talkedecision in the
light of the IRG’s findings but on the basis ofrash review during
which the complainant had not been heard.

The complainant asks the Tribunal to set asideihgugned
decision, to “enforce the IRG’s decision”, to graedress for the injury
suffered and to award him costs in the amount@¥@ Swiss francs.

C. In its reply the ILO notes that the complainantrguaments all
relate to an alleged procedural flaw. However, ypam$ to paragraph 22
of Circular No. 639 (Rev.2), Series 6, any griewarited on that
ground must first be submitted to the JAAB. The ptaimt is
therefore irreceivable.

After recalling that decisions regarding the grgdof jobs are
discretionary and subject to only limited review tyg Tribunal, the
ILO asserts that the essential facts were dulyntalki® consideration
during the proceedings in this case, which wery fuhnsparent.

The ILO notes that, while the time taken to deathwihe
complainant’'s case may appear excessive, “it watk ergirely
responsible” for the delay. It points out that tR& is an independent
body and that it would have been accused of imenfe if it had
attempted to influence the course of the proceeding

The ILO further submits that, according to the Tribl's case
law, an administrative authority, when dealing wihclaim, must
generally base itself on the provisions in forcehat time it takes its
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decision and not on those in force at the timecthign was submitted.
Hence it was the procedure prescribed by the abwmioned
Circular, which explicitly stated that it replacélde procedure set
out in the Baseline Agreement, which was applicabl¢he present
case. According to paragraph 20 of the Circulag,Director-General
was to take a decision on the IRG’s “recommendatiorhe
recommendation made by that body on 27 June 20X imathe
ILO’s opinion, “based on a highly technical assemsmin respect
of which the Director-General lack[ed] the necegspertise”. That
being the case, the Director-General preferredthim interests of
sound management, to seek the opinion of the uitlit thhe greatest
expertise in the area of classification.

The ILO contends that the complainant’s claim foraavard of
costs should be rejected inasmuch as the StaffniUpiovided him
with legal assistance.

D. In his rejoinder the complainant reiterates hisapldHe claims to
have referred the case to the Tribunal in ordecdmply with the
instructions contained in the minute of 29 July 201

E. In its surrejoinder the ILO maintains its positidh.points out

that the minute of 29 July 2011 referred to panalgra3 of Circular
No. 639 (Rev.2), Series 6, which stipulates thatadf member who
disagrees with the outcome of a grading review ffilayan appeal
with the Tribunal “on grounds other than those roemd in

paragraph 22". As the complainant filed his appwalone of those
grounds, namely the existence of procedural flawvesshould have
filed a grievance with the JAAB, in accordance vpHragraph 22.

CONSIDERATIONS

1. The complainant impugns the decision of 29 July 1201
whereby the Director-General of the ILO, rejectitige IRG’s
recommendation to classify his post at grade Gofficned its
classification at grade G.6 in light of an expegsingon provided by an
HRD Unit.
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2. The relevant facts may be summarised as follows:

On 14 March 2001 the ILO and the Staff Union sigrbd
Collective Agreement on Arrangements for the Eshbient of a
Baseline Classification and Grading. At the tinfes tomplainant held
the post of Senior Department Network AdministratoPROGRAM.
The grade of the complainant’s post was confirnte@.& on 18 May
2001 at the close of the classification exercides tomplainant
challenged this decision under the procedure phestrby the
Baseline Agreement. As the IRG confirmed the cfasdion at
grade G.6, the complainant referred the matten¢aJAAB in August
2005. Following a suspension of the proceedingadrgement of the
parties until November 2007, they were resumedhatcbmplainant’s
request.

On 22 August 2008 the JAAB issued its report, iniclhit
recommended, inter alia, that the Director-Gensinalild set aside the
decision on the grading of the complainant’'s post ‘@aemit the case
to the IRG for a fresh review that takes accourthefinformation on
the complainant's duties and responsibilities cioich in his
performance appraisal report for 2000-2001".

The Director-General endorsed the JAAB’s recommiodand
remitted the case to the IRG for da novoreview taking into account
information on the duties and responsibilities @ttal to the post [...]
during the period of the job classification exeec{grom 1 January
2000 until 31 March 2001)".

On 27 June 2011 the IRG issued its report, conotuthhat the
post should be classified at grade G.7.

The Director-General requested the HRD Organizati@esign
and Job Classification Unit to conduct a fresh dration of the
documents submitted by the complainant to the IRfare taking the
decision brought before the Tribunal.

3. The complainant requests the Tribunal to set asice
impugned decision, to “enforce the IRG’s decisia’ grant redress
for the injury suffered and to order the ILO to paiyn costs in the
amount of 2,000 Swiss francs.
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4. He contends, in essence, that the ILO failed toctse due
diligence in dealing with his case, violated thes&lane Agreement
and wrongly ordered adé novoreview” of his case by HRD
following the “IRG’s decision”.

5. The ILO argues that the complaint is irreceivabie the
ground that the complainant, who puts forward argois
“pertain[ing] to an alleged procedural flaw”, couidt appeal directly
to the Tribunal but should have filed a grievandthwhe JAAB, as
required by the provisions of paragraph 22 of QacuNo. 639
(Rev.2), Series 6, of 31 August 2005.

6. However, the Tribunal considers, without needingule on
the applicability in the presence case of the afhemioned
provisions, that this objection to receivability shibe rejected since it
has been established, from the content of the filaf the final
decision of 29 July 2011 explicitly stated that twnplainant could
file an appeal with the Tribunal in accordance with Statute
and Rules. This statement must, in any event, lmstaged as an
authorisation to appeal directly to the Tribunatheut pursuing any
other internal means of redress.

7. The complainant contends that the ILO violatedBheeline
Agreement by, on the one hand, treating the IR@®al decision as a
recommendation and, on the other, subjecting whas & final
decision to a re-examination by HRD that was notisaged in the
applicable provisions; moreover, this re-examirativas conducted
without inviting any comments from the complainant.

8. The Baseline Agreement provides for a three-stame |
grading procedure in the new structure, namelyainifrading, review
of initial grading and re-examination of grading.

9. The complainant’s request for a review of the ahigrading

of his post was submitted pursuant to Article 4fltlee Baseline
Agreement. All stages of the procedure were thergoted and the
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classification of the complainant’s post was evalyuconfirmed at
grade G.6. This confirmation decision was set asallewing an
appeal to the JAAB.

In the meantime, Circular No. 639, Series 6, whigblaced the
special procedure established in the Baseline Ageee had been
published. However, the right of officials to filn appeal with the
IRG was maintained and the Director-General wasired to take a
decision on the IRG’s recommendation within a maftheceiving its
report.

10. The IRG, to which the case was referred again viotig
the decision to set aside the confirmation of thmadmg of the
complainant’s post at G.6, concluded that G.7 wees dappropriate
grading for the post.

11. Before taking the final decision, the Director-Geate
requested the HRD Organizational Design and Jobs@ieation Unit
to review the case. However, neither the Baseliggedment nor
Circular No. 639 (Rev.2), Series 6, of 31 Augudd2@rovides for the
involvement of HRD after the IRG’s examination erexamination
of the grading of a post.

12. The Tribunal considers that by requesting the
aforementioned Unit to undertake a re-examinatibrthe grading
before taking his final decision, the Director-Gexteiolated the rules
governing the job grading procedure, and that Wi¢ation of the
established rules cannot be justified, as arguedhbylLO, by the
Director-General’'s lack of expertise to undertake technical
assessment of a post and by a concern to ensurd smnagement.

13. It follows from the foregoing that the impugned deam,
which was taken through a flawed procedure, musebaside, without
there being any need to rule on any other pleageshto that end.

14. In view of the setting aside of the impugned decisithe
Director-General must be deemed to have failedake ta decision
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within the time limit of one month from receipt tfe IRG’s report
prescribed by paragraph 20 of Circular No. 639 (Re\Series 6. It
must therefore be concluded from the provisionthefsaid paragraph
that the IRG’s recommendation becomes effecip®o jure The
complainant must therefore be reclassified retreelgtin accordance
with the provisions of paragraph 15 of the Circular

15. The complainant objects to the excessive duratibthe
proceedings and seeks redress for the injury thatl&dims to have
suffered on that account.

16. The ILO admits that “the delays in processing txguest for
regrading submitted by the complainant appear toekeessive”.
However, “it considers that it was not entirely pessible for the
delays” inasmuch as the IRG is an independent lzodly it cannot
therefore interfere with the proceedings before it.

17. As the Tribunal has consistently held, an orgarsdias an
obligation to ensure that internal appeal proceslurmve forward
with reasonable speed (see, for example, Judgniént, 2nder 33).

18. In this case, the Tribunal considers that a peraid
almost two and a half years to complete the praogedthat were
resumed following the JAAB’s recommendation is @askable. The
complainant is therefore entitled to redress far ithjury suffered in
that regard. He is also entitled to redress forithey stemming from
the unlawfulness of the impugned decision.

He will therefore be awarded, on these two grounds,
compensation for moral injury in the amount of DO,Gwiss francs.

19. The complainant requests an award of 2,000 Swasg$rin
respect of costs. The ILO objects to this requaghe ground that the
complainant received legal assistance from thd Staibn. However,
the Tribunal considers that, notwithstanding thiswnstance, the
complainant, having obtained satisfaction, is kitto costs in
accordance with the case law.
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The amount of these costs will be set at 1,000 francs.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The complainant’s post shall be reclassified at grade G.7, with all
the legal consequences that this entails, as indicated in
consideration 14 above.

3. The ILO shall pay the complainant compensation in the amount
of 10,000 Swiss francs for moral damages.

4. It shall also pay him the sum of 1,000 francs in costs.

In witness of this judgment, adopted on 29 April 2014,
Mr Giuseppe Barbagallo, President of the Tribunal, Mr Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign below, as do |,
Andrew Butler, Deputy Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
SEYDOU BA
PATRICK FRYDMAN

ANDREW BUTLER





